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§385.910

conference for the purpose of determin-
ing the issues or the nature of the pro-
ceeding to be held.

(f) If at any time prior to the certifi-
cation of the record by the presiding
officer under Rule 913 (Certification of
the record), with or without a motion
of a participant, the presiding officer
determines that it is necessary for a
full and true disclosure of the facts, the
presiding officer may order that the
participants be afforded the oppor-
tunity for cross-examination on any
facts or issues raised in the proceeding.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 416, 50 FR 15733, Apr. 22,
1985; Order 416-A, 50 FR 36054, Sept. 5, 1985 ]

§385.910 Conduct of the hearing (Rule
910).

The presiding officer is responsible
for conduct of the hearing, including
the order of procedure.

§385.911 Burden of proof (Rule 911).

(a) The Secretary has the burden of
going forward and must sustain the
burden of proof with respect to dis-
puted elements of affirmative case of
the Secretary.

(b) The Commission order will be
based on a preponderance of the evi-
dence.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 416, 50 FR 15733, Apr. 22,
1985]

§385.912 Proposed findings of fact,
conclusions of law, and comments
(Rule 912).

(a) Within 10 days after the conclu-
sion of the hearing, or, if no hearing is
held, within 20 days after the filing of
the petitioner’s brief under Rule
906(b)(3) (pleadings), a participant may
file with the Secretary of the Commis-
sion for the presiding officer, and serve
upon the other participants proposed
findings of fact and conclusions of law,
comments in support thereof and any
objections with respect to procedural
rulings of the presiding officer.

(b) Within 10 days after the filing of
proposed findings of fact and conclu-
sions of law under paragraph (a) of this
section, a participant may file, and
must serve on other participants, a
reply thereto.
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§385.913 Proposed order (Rule 913).

(a) After the conclusion of the hear-
ing and after the filings under Rule 912
(a) and (b), (proposed findings of fact,
conclusions of law, and comments) the
presiding officer will issue a decision
and proposed order based on findings of
fact affirming, modifying, or vacating
the contested order or directing other
appropriate relief. The proposed order
will be based on the entire record be-
fore the presiding officer, including the
record of prior proceedings certified by
the Secretary.

(b) Participants may file with the
Secretary of the Commission, within 15
days of issuance of the proposed order
of the presiding officer, written com-
ments on the presiding officer’s deci-
sion and proposed order.

(c) Participants may file with the
Secretary of the Commission, within
seven days of the end of comment pe-
riod prescribed in paragraph (b) of this
section, reply comments limited to a
response to any arguments and issues
raised in the written comment.

(d) The presiding officer will certify
and file with the Secretary of the Com-
mission a copy of the record in the pro-
ceedings and copies of the written and
reply comments filed pursuant to para-
graphs (b) and (c) of this section.

(e) Unless otherwise ordered by the
Chief Administrative Law Judge, writ-
ten comments and reply comments
must be limited to 15 pages,
doublespaced.

[Order 495, 53 FR 16408, May 9, 1988, as
amended at 58 FR 1629, Jan. 12, 1994]

§385.914 Commission action (Rule
914).

The Commission will upon consider-
ation of the entire record, issue a final
order affirming, modifying, or vacating
the contested order or directing other
appropriate relief. The Commission
will serve the final order on the par-
ticipants.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 416, 50 FR 15733, Apr. 22,
1985]

§385.915 Ex parte communications
(Rule 915).

The provisions of Rule 2201 (ex parte

communications) apply to proceedings
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pursuant to this subpart, commencing
at the time the Secretary issues a pro-
posed remedial order under 10 CFR
205.192, an interim remedial order for
immediate compliance under 10 CFR
205.199D, or a proposed order of dis-
allowance under 10 CFR 205.199E, as if
proceedings were contested on-the-
record proceedings pending before the
Commission.

§385.916 Withdrawal of petition for re-
view (Rule 916).

(a) At any time, including after a
hearing has been held or convened, the
petitioner may submit to the presiding
officer, and serve on other participants
in the proceeding, a withdrawal of the
petition for review of the contested
order. The presiding officer will there-
upon issue, and serve the participants,
an order terminating the proceeding
conducted pursuant to this subpart,
which order will be effective 10 days
after issuance.

(b) Termination of the proceeding
under paragraph (a) of this section,
may be appealed to the Commission,
within 10 days after issuance of the ter-
mination order, except that if the Com-
mission does not act on an appeal with-
in 30 days, it is deemed denied. The ter-
mination order is stayed pending the
appeal. If the Commission rescinds the
termination order, the proceeding will
continue in accordance with this sub-
part.

§385.917 Sanctions (Rule 917).

Whenever it appears to the Commis-
sion that a person is engaged or about
to engage in any act or practice which
constitutes or will constitute a viola-
tion of rule, regulation, or order, made
or imposed by the Commission or the
presiding officer under this subpart, it
may bring an action in the proper
court of the United Statas to enjoin
that act or practice and to enforce
compliance with the order, and upon a
proper showing, a permanent or tem-
porary injunction or decree or restrain-
ing order will be granted without bond.
The Commission may transmit such
evidence as may be available concern-
ing that act or practice to the Attor-
ney General, who may institute the
necessary criminal proceedings.

§385.1003

Subpart J—Commission Review of
Adjustment Request Denials

§385.1001 Scope (Rule 1001).

(a) Applicability. This subpart applies
to proceedings of the Commission held
in accordance with section 504(b) of the
Department of Energy Organization
Act, 42 U.S.C. 719(b), to review orders
issued by the Secretary of Energy pur-
suant to section 504(a) of the Depart-
ment of Energy Organization Act deny-
ing, in whole or in part, requests for
adjustments.

(b) Relationship to other rules. When a
provision of this subpart is inconsist-
ent with a provision of any other sub-
part of this part, the former provision
controls.

§385.1002 Definitions (Rule 1002).

For purposes of this subpart:

(a) Commission includes an officer or
employee designated as presiding offi-
cer in a proceeding under this subpart.

(b) Petitioner means a person who is
aggrieved or adversely affected by a
contested order, as defined in this sec-
tion, and who requests a review, pursu-
ant to this subpart, by the Commission
of the denial by the Secretary.

(c) Secretary means the Secretary of
Energy or his delegate.

(d) Contested order means the decision
or order issued by the Secretary deny-
ing, in whole or in part, a request for
adjustment.

(e) Participant means, as appropriate,
the petitioner, the Secretary, or an in-
tervener.

§385.1003 Request for nondisclosure
of information (Rule 1003).

(a) For purposes of this section, non-
disclosure means nondisclosure except
to the participants in the proceedings
and under the conditions as provided in
paragraph (e) of this section.

(b) If an person filing under this sub-
part claims that some or all of the in-
formation contained in a document is
exempt from the mandatory public dis-
closure requirements of the Freedom of
Information Act (5 U.S.C. 552), is infor-
mation referred to in 18 U.S.C. 1905, or
is otherwise exempt by law from public
disclosure, the person:

931



		Superintendent of Documents
	2010-10-28T16:52:23-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




